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UNITED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 
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DOCKET NUMBER 
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DATE: January 22, 2007 



JtmiSBICnONAL FINDINGS; ORDER ANB NOTICE OF HEAHmG AND 

PREHKAWNG CONFERENCE "^^*«" 

JUHISDICTIONAL HNDINGS 

After considering th« parti« submissions, 1 find ,ha, Ac Boarf has 
J^sdicion over the sppnianf, ,„,,i „„der 5 C.F.R. 5 351,901 as an .ppe.1 of 
. separation by reduction in fore. (RIF). I »m au, consider in .he appeal te 
.ppen.n,-s associated allegations of age discrunination. Although U.a appellanf, 
iUF appeal „.y t,ve been untimely filed, 1 find that the agency', failure to 
provide the appellant notice of Board appeai rights in a te^inatio. notice or its 
fina dec,..on on his discrimination complaint provides good cause for waiving 

1 1^' T.'" ' "^"^ ^'-" •''"'• ' *"' -' ^'y "Plain this decision in 

my mitial decision deciding the appeal. 

I .ISO find that the appellant's appeal pursuant .0 .he Veteran. EMplo,»en. 

4 appellant faded .0 exhaust hi, administrative r«nedy at DOL I will n,ore 
fclly explain this ruling in my initial decision 
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GeaeraUy, an agency must prove by preponderant evidence that it 
conducted a RIF for one of the reasons authorized at 5 C.F.R. § 351.201(a)(2), 
losufe V. Interstate Commerce Commission, 2 M.S.P.R. 195, 20l-0i (1980). The 
agency also must prove by preponderant evidence that the Office of Personnel 
Management KIF regulationg at 5 CF.R. part 351 were properly applied. Id. The 
Board, though, will not reverae a RIF action when an agency shows that an error 
in complying with the RIF regulations had no adverse effect on the employee's 
substantive antiUements. Foster v. Tennessee Valley Authority^ 87 M.S.P.R. 48, 
11 10 (2000). The parties should be prepared to address whether the appellant is a 
"preference-eligible" for RIF purposes under 5 CF.R. §§ 351.501 or 351.S02, as 
applicable. I will provide a more detailed explanation of the appHcable law 
during the prehearing conference and in its summary. 

HEARLVG ORDER 

The hearing in this appeal will be held: 

Date: March 21, 2ftp7 

Time: 09:00 a-m. 

Location: U.S. Merit Systems Protection Board 
1 800 Diagonal Road, Suite 205 
Alexandria, VA 22314-2840 

If the appellant fails to appear without good cause, the appeal will be 
deddcd without a hearing. If the agency representative fails to appear the 
hearing «.ill. absent extraordinary circumstances, proceed as scheduled. 

PREHEARING SUBMISSIONS 
I ORDER the agency and the appellant to file the following to be received 
m this office on or before Febnm^ j fi. ^n^y, 

CD A statement of facts and issues (the appellant must include any 
and all defenses); 

(2) A list of all agreed upon material facta; 
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C3) A list of witnesses with a brief summary of the expected 

testimony of each witness; and 
(4) A copy of exhibits accompanied by an index identifying the 
docameats. Yqu must separately mark for identification each 
and every document in the lower right hand comer. The 
appellant must mark exhibit, by letter, the agency by number. 
Each exhibit exceeding 10 pages in length must be paginated. 
Documents previously submitted to the Board by either party 
are already a part of the record and are not to be offered as 
exhibits. Xo binders or notebooks will be accepted. 
NOTE: In presenting evidence at the hearing, you will be "limited by your 
prehearing submissions, except for good cause shown. For example, an unlisted 

witness Will usually not be permitted to testify, and hearing exhibits that were not 
rev.... ^^, ., ^,^,^^^ ^^^^^^^^^^ ^^„ ^^^^^ ^^^ ^^ ^^^^^^^ ^^^ ^^^ 

record. 

WITNESSES 

The agency mu„ provide for the .ppe,r.nee of its- employees »ho ^ 
approved „ „i.„e„e. th., no s.bpoen« for fl,™ „. „«„,^. ,,„ ^ 

Z2''T "T"" '" "^ '"=™" °^'"''"^«' '^"^ <«^- •'=^-' 

av« ab e or «,umg . s.bpoena. To be timely, a .nodon for ,„bpoen. ^^t be 

-pon3.Me fo„en,in, u,e .bpo.„„nd for pay^, .pp„p,„, 1„, ^/J"" " 

PKEHEARING CONFERENCE 

I will conduct a telephonic prehearing confc«„ce on M.rd. 2 20.7 „ 
J^ Wl.e. „,ue. and hc..n, exhibit. w„, be rev-^f^J 

rwise specficd, aU discovery efforts will terminate on this 
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date. The parties must be prepared, as appropriate, to discusa settlement, to 
define the issues, and to reach stipulations of uncontested facts. The parties must 
provide me with a telephone number for the conference call within five calendar 
days of receipt of this order, if a suitable number is not already included in the 

appeal record. 

NQIE: Since r will discuas setdemeni options during this conference, 
lepresematives must have the authority to SEttlc thig appeal or be able to reach the 
person with that authority on short notice. We may include that person in the 
conference discussions if I deem it necessary. 



FORTHEBOAJU): 

Thomas P. Cook 
Administrative Judge 



Thomas P. CanV ~ ~ ^ 
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CERTIFICATE OF SERVICE 

I certify that the attached Documant(s) was (were) sent as indicated this 
day to each of the following: 

ApTJgllact 

U.S. Mail Theodore R. Wilson 

3700 North Capitol St, NW., #128 
Washington, DC 2001 1-8400 

Aeejcv Reoresentative 

U.S. Mail ThcrcscRoy 

Armed Forces Retirement Home 
c/o Department of the Navy 
614 Sicard Street, SE, Suite 100 
. Washington Navy Yard 

f Washington, DC 20374-5072 



January 22^ 2007 



(Date) 



Clarinda Risher 
Legal Assistant 



